1 The case raised important questions of copyright law, and discussions of statutory interpretation and policy took center stage. International, Inc., 3 was mere "ill-considered dicta" that should be ignored. Representing the petitioner, Joshua Rosenkranz hesitated only a few seconds before answering: "To put it bluntly, yes," he said.
4 "That's my ultimate position." 5 In Kirtsaeng, the importance of distinguishing between dicta and holding was clear. If the passage were treated as a holding, Kirtsaeng had already lost the case. If dicta, the question remained open.
Below, even the Second Circuit panel that ruled against Kirtsaeng had described the Quality King passage as dicta. 6 Nonetheless, arguing for the respondent, former solicitor general Ted Olson would not let such a stark path to victory go untried. In his opening remarks, he referenced the passage and argued that "referring to it as dicta misstates what was going on, on [sic] the Quality King case." 7 Only then was he interrupted, by an incredulous Justice Samuel Alito, asking if he truly wanted to argue that the passage was not dicta. 8 Olson assured Justice Alito he did, prompting the justice to ask pointedly, "It was the holding of the case?" 9 Olson responded that the passage was a holding inasmuch as the Court felt it "necessary" to include it. 10 He then retreated slightly by claiming he did not want to spend much time arguing about the definition of dicta.
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This Essay is about dicta. Like Olson, the Essay will not spend much time arguing about the definition of dicta. Rather, it analyzes rule of law issues as they pertain to dicta. Does the definition of dicta matter? Does reliance on dicta by subsequent courts raise rule of law concerns? The answer to both questions is yes.
II. RULE OF LAW FUNDAMENTALS
Defining the term "rule of law" would not merely take a paper itself, or even a book. It is the work of a generation, and it may yet prove impossible. Nonetheless, competing definitions typically include several specific elements that no one sees fit to deny. 12 These concepts subserve the rule of 
A. Procedural Rule of Law Safeguards
In his seminal essay on the topic, Joseph Raz included among eight "guiding principles" to the rule of law the proposition that " [t] he making of particular laws (particular legal orders) should be guided by open, stable, clear, and general rules." 13 More recently, Professor Erwin Chemerinsky cited the precept as "unassailable," before beginning his own list of critical considerations with the statement that " [t] he rule of law requires the formation of general laws according to set procedures." 14 Professor Chemerinsky's second rule-"Laws must be general, prospective, and clearly stated"-dovetails nicely with the first. 15 Together, they establish, at a minimum, that lawmaking should be transparent, and laws clear and retrospective.
Transparent Lawmaking According to Established Procedure
In addition to clearly outlining how laws are to be enacted-bicameral passage and presentment for legislation, 16 advice and consent of the Senate for treaties, 17 and Article V amendment protocols 18 -the United States Constitution contains the curious requirement that Congress "shall keep a Journal of its Proceedings, and from time to time publish the same."
19 Along with the very design of the nation's capitol building, with its large galleries that House proceedings may be viewed by the public, 20 the provisions demonstrate, as a historical matter, that Americans have always valued transparent lawmaking according to strict rules.
While somewhat groundbreaking at the time, expectations of transparency and regularity have never waned and now stand as fundamental rule of law elements.
reasons for such, differ between leading commentators. These are that the notion comprises rules of general application; that government is bound by rules; and, that rules are prospective and publicly accessible such that the legal implications of one's future actions may be predicted.").
13. Another rule-of-law fundamental with a constitutional pedigree, 21 the requirement that laws not be applied retroactively relies on the idea that one cannot violate a nonexistent law and should not be published for conduct contrary to a later-enacted law. 22 Afterall, " [o] ne cannot be guided by a retroactive law that does not exist at the time of action." 23 But the Constitution's prohibition of ex post facto laws is limited in two fundamental ways: it applies only to criminal law, and it applies only to legislatively enacted law. 24 Judicial lawmaking is exempted. 25 While this potentially raises rule of law concerns, it also makes sense because the common law necessarily has a retrospective element. 26 Nonetheless, the very fiber of the common law method lays these fears to rest. The common law method relies on custom, history, precedent, and analogy to reach, through reasoned analysis, a rule that fits.
27
That is, ideally, the rule created is a rule that could conceivably be predicted by anyone who grasped related precedents. 28 The common law method is thus 21 . See U.S. CONST. art I, § 9-10. 22. Calder v. Bull, 3 U.S. (Dall.) 386, 390 (1798) ("[T]he plain and obvious meaning and intention of the prohibition is this; that the Legislatures of the several states, shall not pass laws, after a fact done by a subject, or citizen, which shall have relation to such fact, and shall punish him for having done it. The prohibition considered in this light, is an additional bulwark in favour of the personal security of the subject, to protect his person from punishment by legislative acts, having a retrospective operation.").
23 The Constitution had to be clear enough "to speak for itself."
32 The text would govern rather than the intent of the Founders. 33 And, under closer inspection, the opaque proceedings had no rule-of-law implications. This is so because the lawmaking occurred with public debate and ratification and was thus eminently transparent. 34 Until nine states approved of it, the draft Constitution was a dead letter.
35
Clarity in the law has since become a standard component of most every formulation of the rule of law.
36
The underlying premise is that "legal commands" should be "deductively applicable, and that vague norms-of the sort with which one is left if legal commands are not deductively applicable-are inconsistent with those basic [rule of law] values." 37 This lighting bolt: it will strike on occasion but when and where can only be known after the fact"). 29. See BENJAMIN N. CARDOZO, THE NATURE OF THE JUDICIAL PROCESS 142-43 (1921) ("Acquiescence in such a method has its basis in the belief that when the law has left the situation uncovered by any pre-existing rule, there is nothing to do except to have some impartial arbiter declare what fair and reasonable men, mindful of the habits of life of the community, and of the standards of justice and fair dealing prevalent among them, ought in such circumstances to do, with no rules except those of custom and conscience to regulate their conduct."). Cf. Raz, supra note 13 at 7 ("Sometimes it is known for certain that a retroactive law will be enacted, and when this happens retroactivity does not conflict with the rule of law . . . .").
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B. Predictable Outcomes
While it may be true that legal realism-the cynical view that the outcome of any given case is likely to depend on what the judge had for breakfast 39 -is here to stay, 40 few would deny that predictability is a vital rule of law ingredient. 41 Indeed, Professor Michael C. Dorf, who seems quite resigned to indeterminacy in the law, points out that such uncertainty represents a conflict with the rule of law ideal. 42 But any number of scholars argue that legal realism or indeterminacy does not necessarily yield meaningful unpredictability. 43 Thus, legal realism is only incompatible with the rule of law depending on how one defines predictability, 44 and the question is not whether a jurisprudential approach can be denominated "legal realism," but whether it creates significant unpredictability of outcomes.
The primacy of predictability is readily apparent-those governed by 44. See Mark Tushnet, Defending the Indeterminacy Thesis, 16 QUINNIPIAC L. REV. 339, 349-50 (1996) ("The rule of law concern goes to whether people can predict how the legal system is likely to come to bear on them, and the sociological aspects of the indeterminacy thesis demonstrate that a high degree of predictability, with respect to some or even many legal propositions, is compatible with the indeterminacy thesis.").
[ Vol. 2013 Vol. : 1, 2013 Dicta and the Rule of Law PEPPERDINE LAW REVIEW 7 the law should understand how it will apply to them before being subjected to it. 45 In a sense, such predictability is the name of the game:
The reason why [lawyering] is a profession, why people will pay lawyers to argue for them or to advise them, is that in societies like ours the command of the public force is intrusted [sic] to the judges in certain cases, and the whole power of the state will be put forth, if necessary, to carry out their judgments and decrees. People want to know under what circumstances and how far they will run the risk of coming against what is so much stronger than themselves, and hence it becomes a business to find out when this danger is to be feared. The object of our study, then, is prediction, the prediction of the incidence of the public force through the instrumentality of the courts.
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In a global economy, as companies spread across different nations and necessarily entangle themselves with various legal systems, the importance of predictability has become paramount. 47 For this reason, it can be argued that rule of law is legal predictability. 48 Given that other indispensable Rule of Law elements listed in Part II.A all yield more predictability in the law, such a conclusions is not far-fetched.
III. FOLLOWING THE DICTATES OF DICTA
A. Defining Dicta
While defining dicta is surely easier than defining the rule of law, Black's Legal Dictionary comes up short, 49 50 Rather than endeavoring to define the term, I will trot out a pair of definitions for consideration. Classically, dicta is regarded as any portion of the opinion that is inessential to the outcome. 51 Observing that some cases are decided in a less linear fashion-and often even with twin rationales, neither of which is necessarily superior-Professors Michael Abramowicz and Maxwell Stearns propose a more narrow definition in their thorough treatment of the topic:
52 "A holding consists of those propositions along the chosen decisional path or paths of reasoning that (1) are actually decided, (2) are based upon the facts of the case, and (3) lead to the judgment. If not a holding, a proposition stated in a case counts as dicta." 53 Courts that distinguish between "judicial dicta" and "obiter dictum," and find the former binding (or nearly so) seem to follow a similar definition of dicta. 54 As we shall see, and perhaps counter-intuitively, broader definitions of dicta seem to yield more predictability than the classic, narrow definition, which is impossible to apply consistently.
B. Article III Limitations
Under a different system, giving dicta the force of law might present no rule of law concerns. Under the American system, however, as a precedential and prudential matter, dicta cannot serve as binding precedent. 55 As Chief Justice John Marshall explained:
It is a maxim not to be disregarded, that general expressions, in every opinion, are to be taken in connection with the case in which those expressions are used. If they go beyond the case, they may be respected, but ought not to control the judgment in a subsequent suit when the very point is presented for decision. It is now widely accepted that the rule is of constitutional dimensionby limiting the judiciary's power to actual cases and controversies, Article III divests judges any power to issue advisory opinions.
57
Dicta is, at bottom, a form of advisory opinion for future cases.
58
Because of the Article III and precedential limitations on the power of judges to make binding law via dictum, courts and lawyers rightly distinguish between holding and dictum when conducting legal analysis. All dicta is constitutional. And no advisory opinions are constitutional. Thus, no advisory opinions are dicta. While the logic holds up, the simplistic premises birth simplistic analysis. The question should turn on the force of law given, not whether it can be dubbed an "advisory opinion" or "dicta." When dicta is given the force of law, it is transmuted into an impermissible advisory opinion. And when an ostensible advisory opinion is not given the force of law, it is unproblematic dicta. Thus, just as a judge "cannot transmute dictum into decision by waving a wand and uttering the word 'hold,'" United States v. Rubin, 609 F.2d 51, 69 n.2 (1979) (Friendly, J., concurring), and just as labeling dicta an "advisory opinion" alters its propriety "not one whit," Evan Tsen Lee, 
C. When Dicta Dictates
If courts are not treating dicta as governing law, this paper is a purely academic exercise. But, arguably, dictum governs in at least two fairly common circumstances. First, the Ninth Circuit has adopted a view of dicta narrow enough that Judge Pierre N. Leval on the Second Circuit has accused it of overstepping Article III's boundaries, writing that, under the Ninth Circuit approach, "a court has the power to make binding law, at least on an issue argued by the parties, simply by announcing a rule, irrespective of whether the rule plays any functional role in the court's decision of the case-a very considerable power, and without constitutional justification." 61 Second, dicta and holding are regularly conflated. In all circuits, dictum is often inadvertently treated as binding authority. Judges fail to perceive the difference between dicta and holding and consequently treat the former as the latter. Finally, the jurisprudence of Justice William Brennan suggests that a judge, taking the long view, can use dicta to purposely shape the law through suspect means. This Part considers the rule of law implications of both the Ninth Circuit's narrow view of dicta and the commonplace conflation of dicta and holding before examining Justice Brennan's technique of loading opinions with calculated dicta later relied on as precedent.
The Ninth Circuit: A Case Study
a. The definition of dicta tested
In the Ninth Circuit, the Chief Judge is exasperated. 62 Dicta's got him down. 63 Over the course of several years, and several cases, he has waged of a previous Fourth Circuit case represented "classic judicial dictum" and that, therefore, the case was not binding); Note that Judge Tashima's definition of dicta essentially captures the classic definition-that which is not necessary to the holding is dicta. 66 Indeed, Tashima recognizes that his definition "reflects the centuries-long development of the common law."
67 That a majority of the en banc panel disagree matters not because: By definition, dictum is an unnecessary statement made by the majority; unless a statement is made by a majority, there is no need to engage in an analysis of whether that particular statement is dictum or a holding. . . . [And] , an ipse dixit labeling a statement as a "holding" does not make it so.
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Of course, Judge Kozinski did not view the conclusion of the concurrence as mere ipse dixit. Rather, it fit perfectly his definition-"where a panel confronts an issue germane to the eventual resolution of the case, and resolves it after reasoned consideration in a published opinion, that ruling becomes the law of the circuit, regardless of whether doing so is necessary in some strict logical sense." 69 Because the discussion of holding and dicta was germane to the eventual resolution of the case, because it was 64 12 resolved after reasoned discussion, and because it appeared in a published opinion, it constituted a holding-not because it was labeled as such.
Interestingly, Judge Kozinski relied on rule of law fundamentals in fashioning this broad definition. Observing that "judges often disagree about what is and is not necessary to the resolution of a case," and that they "often confront cases raising multiple issues that could be dispositive, yet [] find it appropriate to resolve several, in order to avoid repetition of errors on remand or provide guidance for future cases," and that they "occasionally find it appropriate to offer alternative rationales for the results they reach," Chief Judge Kozinski reasoned that Judge Tashima's narrow definition would leave litigants and their attorneys at a loss when attempting to predict the law:
If later panels could dismiss the work product of earlier panels quite so easily, much of our circuit law would be put in doubt. No longer would the question be whether an issue was resolved by an earlier panel. Rather, lawyers advising their clients would have to guess whether a later panel will recognize a ruling that is directly on point as also having been necessary. We decline to introduce such uncertainty into the law of our circuit.
70
Four years later, in Barapind v. Enomoto, the debate repeated itself, except this time the definition of dicta was applied in a traditional majority opinion. 71 Moreover, the en banc panel purported to expressly overrule a prior Ninth Circuit case with a narrower definition of dicta. 72 The stakes had been raised. But Judge Tashima remained unmoved, declaring, "the discussion about dicta is dicta." . See id. at 758 (Tashima, J., concurring) ("We are now sitting en banc, and therefore can declare the law as we believe it to be regardless of what we have previously held. This is so no matter whether a particular part of a prior opinion was necessary to its decision or not. Thus, there is no point to holding that Quinn's 'incidental to' discussion is, or is not, dicta; instead, we can, and should, decide whether its discussion is now the law of the circuit because it ought to be, and whether the district court got it right or wrong.").
74 The court's determination was clear: "We hold that the issues decided by the higher court need not be identical in order to be controlling." 76 It was not lost on Judge Tashima that this "holding," while important for guiding lower courts, was not necessary to the resolution of the case. Concurring, he wrote that the final part, "while technically dicta, is nonetheless authoritative and binding precedent for this circuit." 77 The nature of the court in its en banc form, exercising a "supervisory role," led Judge Tashima to conclude that:
When, as here, the guidance of the en banc court is necessary to ensure that future three-judge panels will act consistently regarding the binding effect of precedent, it is eminently appropriate for the en banc court to address matters that, while not necessary to the decision of the case, are vital to "the administration and development of the law of the circuit. 78 Thoroughly unimpressed, Chief Judge Kozinski wrote that Judge Tashima's approach to dicta had "just flunked its first reality-check." 79 Kozinski's chief criticism of Tashima's view was that it turned the inquiry into a guessing game, arguing that "[t]hese infinitely amorphous inquiries undermine the guidance litigants are entitled to expect from our en banc opinions." 80 
b. Rule of law implications
Although there is room for debate regarding whether the Ninth Circuit majority approach comports with the Constitution's cases and controversies requirement, 81 or whether it conflicts with Supreme Court precedent, 82 it 14 seems to be more compatible with the rule of law than the narrow definition of dicta proposed by Judge Tashima. As discussed above, the rule of law demands predictability above all else. But under the Tashima approach, distinguishing between dicta and holding-and thus identifying binding law-can be a fool's errand. As Kozinski observed, even judges sometimes cannot tell what portions are necessary to the resolution of the case. 83 And Tashima's willingness to create a new exception to his rule illustrates its failings.
Kozinski's approach is adequately transparent and clear because it requires "reasoned consideration in a published opinion." Published opinions, by their nature, receive more attention than unpublished opinions, and the "reasoned consideration" prong requires judges to explain to lawyers, fellow judges, and the people how they reached their conclusion. Further, the procedure for making law is thus established.
By contrast, Tashima's approach establishes no procedure for making law. Whether law has been made or not is a backward-looking inquiry, and it has nothing to do with the process. refusal to acquiesce to the majority view means that the state of the law in any given area may depend on who is on the panel, a proposition antithetical to predictability. Creating confusion as to the law is not consistent with the rule of law, and that is exactly what Tashima's approach threatens to do.
Unprincipled Conflation a. Inadvertent Conflation
The most banal use of dicta may also be the most pernicious. In some cases, dicta is cited as law with no apparent realization by the judge that the adversarial process has played no significant role in producing a rule based on reason and adequately considered precedent.
Later this term, the Supreme Court will consider The Standard Fire Insurance Co. v. Knowles, 87 a class action case examining the precertification fiduciary duties of class attorneys-specifically, whether they may stipulate to damages of less than $5 million in order to circumvent the Class Action Fairness Act of 2005's (CAFA) removal provisions. 88 Knowles is an odd case in that it went straight from an Arkansas district court to the Supreme Court. The Eight Circuit declined to grant the defendant's interlocutory appeal because the issue had already been settled in the circuit. But it had never been adequately considered.
In The footnote was one he had authored the year prior. And it relied, in turn, on Sherbert v. Verner, 104 which he had penned six years before. Goldberg thus represents an example of Brennan citing Brennan citing Brennan. This, of itself, is no cause for concern. Given the lengthy tenures of most Supreme Court justices and the number of opinions they produce in that time, such self-citations are inevitable. But a close reading of these opinions suggests that this is no ordinary, incidental self-citation.
The statement in Shapiro was plainly a dictum. In Shapiro, the Court considered the constitutionality of state laws requiring one year of residency before local inhabitants could be eligible for welfare benefit. 105 The case was argued twice and, on reargument, the respondents' primary theory was that "the statutory prohibition of benefits to residents of less than a year creates a classification which constitutes an invidious discrimination denying them equal protection of the laws."
106 Brennan appended a footnote to this formulation of the appellees' position, which read: "This constitutional challenge cannot be answered by the argument that public assistance benefits are a 'privilege' and not a 'right.'" 107 And only afterward did the legal analysis begin. Footnote 6 was a dictum, an aside that preemptively brushed off any arguments based on whether welfare is a right or a privilege. It was not a holding reached through reasoned analysis; nor was it integral to the opinion.
To be fair to Brennan, it is important to examine the quality of the dictum cited in Shapiro. Afterall, if perfectly good law, it does not lose force by the path through which it finds it way into a given opinion. To illustrate, a circuit court's articulation of the pleading standard in federal courts that fails to cite Twombly and Iqbal is not rendered meaningless in any practical sense. 108 In Sherbert, where the phrase originated, Brennan used it for the uncontroversial purpose of explaining that a rights/privilege dichotomy with regard to unemployment benefits was irrelevant in a case that, at bottom, concerned religious freedom.
109
Thus Brennan took a statement that was true enough in one case, plucked it out of context and plugged it into a footnote in a second case, then relied on it as a point of law in a third case. 110 
c. Rule of law implications
The threat to rule of law in cases such as these is plain. The primary difference between inadvertent conflation and Brennan's surreptitious lawmaking is intent. In the former case, dictum becomes law through oversight.
With Brennan, dicta became law through calculated maneuvering.
Rather than transparent lawmaking according to established procedure, this is opaque lawmaking by accident or subterfuge. The lawmaking is accurately characterized as opaque because you cannot see it when it happens. Only later, when a follow-up judicial opinion gives a mere aside the force of law, does it occur. This sort of lawmaking is, of course, in contravention to the established procedure, given that all judges, scholars, and professionals agree that, under the American system, if you can conclude that a passage is dicta, you must also conclude that it is not the law. 111 The approach leads to a lack of clarity in the law because one can never be sure when it will strike. Should lawyers counsel their clients to treat adverse asides as authoritative, just in case they take on the mantle of law later?
The tension between the retroactive law inherent in a common law system and the rule of law ideal is at its ebb when, as should always be the case, new law proclaimed in a holding is a natural extension of what came before, based on due consideration of adversarial arguments. 112 When these safeguards-particularly the adversarial system and reasoned analysis-are not present, retroactive law becomes inconsistent with the rule of law. Litigants and their lawyers simply cannot adequately predict the law in such cases.
That judges should be careful with how they employ dicta is true. But dictum is inevitable. It is subsequent judges who turn it into law. Thus, to be consistent with the rule of law ideal, judges should ensure that propositions they are prepared to cite as law make up the holding of a prior case. without saying that Supreme Court justices should not resort to the tactics ascribed to Justice Brennan. But if they do, their colleagues should learn from Justices Brennan and Powell. They should be wary of problematic dicta when joining opinions and should ensure that it is not cited as law in subsequent opinions. These steps would help the American judiciary get one step closer to the rule of law ideal.
IV. CONCLUSION
By definition (whichever you choose), dicta exist in every opinion. Otherwise, opinions would be all holding. Therefore, describing dicta as a threat to the rule of law is inaccurate. What matters is that dicta and holding be distinguishable and distinguished. In the Ninth Circuit, the classic, narrow definition of dicta threatens rule of law ideals because reasonable jurists and attorneys can disagree on whether a given proposition is essential to the holding, because it has already proven concededly unworkable in at least one case, and because it represents a minority approach that fractures the circuit. The metamorphosis of dicta into law, whether by oversight or calculated intent, is even more dangerous because it represents lawmaking without key safeguards-adversarial proceedings followed by reasoned analysis. Not only is such lawmaking contrary to established procedure, it yields unpredictability because of its ex post nature. Therefore, judges should be mindful of the vital but often overlooked distinction between holding and dicta and refrain from treating the latter as the former. ~~~~ When Ted Olson stated before the Supreme Court that he did not want to argue about the definition of dicta, Justices Stephen Breyer and Elena Kagan challenged him in rapid succession, suggesting that, even by his narrow definition of dicta, the passage qualified. 113 Arguing on behalf of the government as amicus curiae (and in favor of the respondent), the first question Malcolm Stewart fielded was from Justice Ruth Bader Ginsburg about "what has been called 'dictum' in Quality King. '" 114 Stewart had no problem calling the passage a dictum in his response, making Olson the only advocate or judge willing to construe it as a holding. 
